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PLANNING AND DEVELOPMENT ACT 2005 

 
RESOLUTION DECIDING TO AMEND A LOCAL PLANNING SCHEME 

 
SHIRE OF DENMARK 

 
TOWN PLANNING SCHEME No. 3 

 
AMENDMENT No. 125 

 
RESOLVED that the Council, in pursuance of Section 75 of the Planning and Development Act 
2005, amend the above local planning scheme by: 
 

1) Inserting a new scheme provision for Fire Protection and Bush Fire Control. 
 

2) Altering the Table of Contents accordingly. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated this ……………………...............................   day of ……………………..............................201....... 
 
 
 

………………………..................................................... 
Chief Executive Officer   
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MINISTER FOR PLANNING 
 

PROPOSAL TO AMEND A SCHEME 
 

1. LOCAL AUTHORITY: Shire of Denmark 

2. DESCRIPTION OF TOWN PLANNING SCHEME: Town Planning Scheme No. 3 

3. TYPE OF SCHEME: District Zoning Scheme 

4. SERIAL NUMBER OF AMENDMENT: Amendment No. 125 

5. PROPOSAL 1) Inserting a new scheme provision for Fire 
Protection and Bush Fire Control. 

2) Altering the Table of Contents 
accordingly. 
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1.0 Introduction 
 
The Shire of Denmark seeks the WA Planning Commission’s support and the Hon. Minister’s 
approval to a scheme amendment that seeks to incorporate a new scheme provision 
covering bush fire protection within the Shire. 
 
Council has been considering the matter of altering the present bush fire control 
requirements as a result of discussions and recommendations from local bush fire 
committees and concerned residents.  The priority has been elevated following the tragic 
bushfire disasters experienced in WA and on the eastern seaboard.  The continued 
improvement and implementation of adequate bush fire protection measures in the Shire of 
Denmark is a high-priority and requires the cooperation and acceptance of a shared 
responsibility from all stakeholders to minimise the threat. 
 
These discussions have revolved around the ‘possible’ confusion between the 
implementation of statutory planning controls under the Scheme and the Shire’s Annual Fire 
Regulation Notice. This has been further emphasised by correspondence from the Minister 
for Police; Emergency Services; Road Safety, Leader of the House in the Legislative Assembly 
that states in the case of inconsistency it would be difficult to determine about statutory 
instrument would prevail (refer Appendix A).  
 
In the past, practice has been the subdivider of land undertook all works required under the 
planning scheme and landowners were then responsible to maintain these to a standard 
acceptable by the Shire.  These situations arose in the Special Residential, Special Rural, 
Tourist and Landscape Protection zones.  In addition, the Shire prepares the Annual Fire 
Regulation Notice which stipulates to all landowners (irrespective of zoning) the required fire 
protection measures to be implemented by them by a certain time each year.  In the event 
that an existing scheme provision differed from the Fire Regulation Notice, staff applied the 
higher standard to that particular property. 
 
Subsequently, the Shire at its July 2009 Meeting (Resolution: 190709) resolved: 

 
Council, as part of a proposed omnibus amendment of Town Planning Scheme No. 3, 
incorporate Bush Fire Objectives and a new clause addressing Bush Fire Management 
and criteria and at the same time reviewing all Fire Management/Bush Fire 
Protection provisions relating to Special Residential, Special Rural, Tourism and 
Landscape protection Zones to achieve a more consistent application across these 
zones. 

 
 
2.0 Existing Scheme Provisions 
 
The present Town Planning Scheme No. 3 contains individual special provisions created at 
the time of rezoning the land and are included within the Appendices at the rear of the 
Scheme Text.  There are presently some 49 distinct special residential, special rural, tourist 
and landscape protection zones contained within the Scheme, each having similar but 
slightly different requirements which were created specific to the land. 
 
Many of these provisions (some dating back to the 1980’s), have not been reviewed and in 
some cases are now at odds with the annually reviewed Fire Regulation Notice. 
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3.0 Proposed Scheme Provisions 
 

The scheme amendment intends to introduce a new general scheme provision that will 
ensure consistency of approach regarding bush fire protection throughout the affected 
zones.  It includes objectives and controls designed to mirror current practice and to remove 
any potential confusion for landowners. 
 
If there is any inconsistency, the matter would be determined by Council who will apply the 
higher standard as determined from the Scheme and Fire Regulation Notice. 
 
 
4.0 Conclusion 
The proposed new scheme provisions will provide Council with the necessary fire control 
provisions and ensure that any inconsistency is adequately addressed. 
 
The Shire seeks the Hon. Minister for Planning approval for the finalisation of the 
amendment accordingly. 
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PLANNING AND DEVELOPMENT ACT 2005 
 

Shire of Denmark 
 

TOWN PLANNING SCHEME No. 3 
 

AMENDMENT No. 125 
 
The Denmark Shire Council under and by virtue of the powers conferred upon it in that 
behalf by the Planning and Development Act 2005 hereby amends the above local planning 
scheme by: 
 
1) Inserting a new scheme provision for Fire Protection and Bush Fire Control as follows: 
 
5.37 Fire Protection and Bush Fire Control 
Council’s objectives in implementing fire protection and bush fire control measures are to: 

 Identify areas within the Shire where bush fires pose a threat to life and 
property; 

 Require all land use and development to implement appropriate fire protection 
requirements; 

 Implement the WA Planning Commission ‘Planning for Bush Fire Protection’ 
guidelines and DC Policy 3.7 ‘Fire Planning’. 

 
5.37.1 Council shall require all planning proposals (relating to scheme amendments, 

structure plans and  subdivisions) to include a fire hazard assessment and report 
prepared in accordance with the methodology and classifications (as determined by 
Council) contained in the WAPC ‘Planning for Bush Fire Protection’ guidelines at the 
time of application. 
 

5.37.2 Council shall require all planning proposals incorporate appropriate fire protection 
measures which may include: 

 The requirements of the Shire’s Annual Fire Regulation Notice (as amended 
from time to time); 

 The provision of an adequate fire fighting water supply and fire 
hydrants/standpipes/hose connections etc; 

 The provision of fire access tracks for access and egress of 2WD vehicles and 
access for emergency service vehicles; 

 Fire prevention and suppression measures to be implemented by all 
landowners including hazard separation, building protection and low-fuel 
zones; 

 Incorporation of construction standards for buildings including those in 
AS3959 Construction of Buildings in Bushfire Prone Areas (as updated from 
time to time) and the Building Codes of Australia;  

 If deemed necessary, allocation of land for a fire fighting building or payment 
of a financial contribution to the implementation of additional fire protection 
measures within the local area. 
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5.37.3 Council may request the WA Planning Commission impose conditions on subdivision 
proposals requiring the implementation of appropriate fire protection measures. 

 
5.37.4 Notwithstanding any other fire protection provisions contained within Appendix VI – 

Special Rural Zone, Appendix XIII – Schedule of Tourist Zones, Appendix XIV – Special 
Residential Zones and/or Appendix XVI – Landscape Protection Zone of the scheme, all 
development shall comply with the requirements of the Shire’s Annual Fire Regulation 
Notice (as amended from time to time). 
 

5.37.5 In the event of any inconsistency between an existing scheme provision and/or 
approved Fire Management Plan or similar and the Shire’s Annual Fire Regulation 
Notice, the protection measures that, in the opinion of the Council, provides the 
greater fire risk protection and mitigation measures shall be implemented by the 
developer and/or landowner to the satisfaction of the Shire of Denmark. 
 

2) Alter the Table of Contents accordingly. 
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5.0  Appendix A 
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PLANNING & DEVELOPMENT ACT 2005 
 

Shire of Denmark 
 

TOWN PLANNING SCHEME No. 3 
 

AMENDMENT No. 125 
 

ADOPTION 
 
Adopted by resolution of the Council of the Shire of Denmark at the Ordinary Meeting of the 

Council held on the ………………………......................... day of …………………......................201.......... 

 
 
………………………………………................................. 
SHIRE PRESIDENT  
 
 
………………………………………................................. 
CHIEF EXECUTIVE OFFICER 
 
FINAL APPROVAL 
 
Adopted for final approval by resolution of the Council of the Shire of Denmark at the 

Ordinary Meeting of the Council held on the ………………………..................... day of 

…………………......................... 201…..... and the Common Seal of the Shire of Denmark was 

hereunto affixed by the authority of a resolution of the Council in the presence of: 

 
 
………………………………………................................. 
SHIRE PRESIDENT 
 
 
………………………………………................................. 
CHIEF EXECUTIVE OFFICER 
 
RECOMMENDED/SUBMITTED FOR FINAL APPROVAL 
 
 
……………………………………….................................   ......……………………… 
DELEGATED UNDER S.16 OF PD ACT 2005  Date 
 
FINAL APPROVAL GRANTED 
 
 
……………………………………….................................   ......……………………… 
MINISTER FOR PLANNING      Date 

 
 

Seal 
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 Shire of Denmark Town Planning Scheme No. 3 

Amendment No. 125 

Schedule of Submissions 

 

No Name/Address 

of Submitter 

Summary of Submissions Officer comment Council Recommendations 

1 FESA 

 

5 Hercules 

Crescent 

ALBANY WA 6330 

No objection to the proposed 

scheme amendment and states 

amendment broadly covers the 

basic requirements of proponents 

wishing to develop properties in 

bushfire prone areas.  

 

 Noted. No changes to the amendment 

document required. 

2 Environmental 

Protection 

Authority 

 

Locked Bag 33 

Cloisters Square 

Perth WA 6000 

 

Advised that the proposed scheme 

amendment will not be assessed 

under Part IV of the Environmental 

Protection Act 1986 and states it is 

not necessary to provide any 

advice or recommendations in 

accordance with the above 

legislation as has been done in this 

instance. 

 

Noted. 

 

No changes to the amendment 

document required. 

3 Water 

Corporation 

 

PO Box 915 

Albany WA 6331 

 

No objection to the proposed 

scheme amendment. 

Noted. 

 

No changes to the amendment 

document required 

4  Department of 

Water 

 

PO Box 525 

Albany WA 6331 

No comment to offer with regards 

to the proposed scheme 

amendment at this stage of the 

planning process.  

Noted.  No changes to amendment 

document required. 
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No Name/Address 

of Submitter 

Summary of Submissions Officer comment Council Recommendations 

 

5 Department of 

Environment and 

Conservation 

 

Locked Bag 2 

Manjimup WA 

6258 

 

DEC provides the following 

comments: 

  

  Edition 2 of Planning for Bushfire 

Protection Guidelines (May 2010) 

allows for reduced building 

protection zone and hazard 

separation zone distances subject 

to increased building construction 

standards. DEC, as the hazard 

management agency for bushfire 

on the DEC estate, believes the 

100m low fuel zone should be 

applied regardless of increased 

building standards to provide 

protection of fire-fighters and 

surrounding bushfire prone lands.     

Noted – All development 

applications on properties identified 

as being with a Bushfire Prone Area 

will be assessed against Australia 

Standard-3959 (As-3959) and 

Planning for Bushfire Protection 

Guidelines. The DEC’s comments 

conflict with these documents as 

increased construction standards 

are intended and proven to mitigate 

the risks associated with reduced 

distance between bushfire prone 

areas.  Not all properties contain 

sufficient distances (>100m) to be 

able to be compliant with the DEC’s 

comment, therefore AS-3959 will 

continue to apply in those instances 

where Council determines the risk 

to be acceptable where 

development fails to provide the 

100m low fuel zone.    

No changes to the amendment 

document required. 
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of Submitter 

Summary of Submissions Officer comment Council Recommendations 

  All fire protection requirements 

should be provided on the 

property itself and not place 

impositions upon the management 

of the adjoining DEC lands.  

Upheld – AS-3959 will apply taking 

into account property boundaries as 

they relate to development 

proposals. There is no requirement 

or intention to enforce fire 

protection considerations on third 

parties such as the DEC.   

 

It is recommended to reword 

proposed Clause 5.37.2 (fourth 

bullet point) to read: 

 

‘Fire prevention and suppressions 

measures to be implemented by all 

landowners on land to which the 

development relates, including the 

implementation of building 

protection zones and hazard 

separation zones, collectively forming 

the low fuel zone’.  

6 Ratepayer 

 

The ratepayer has concerns over 

private residents burning trees, 

which are left to smoulder for days 

creating a health hazard and 

lowering amenity. A restriction on 

this type of burn-off would be 

desirable.  

 

Dismissed – The amendment 

document does not seek to control 

burn offs on private lots, as nuisance 

is controlled by the Shire’s Local 

Health laws. The Shire’s Principal 

Environmental Health Officer has 

provided the ratepayer with a 

response, advising of the Shire’s 

Health Local Laws and the details 

contained within the agenda item 

discussed at the 17 August 2010 

meeting – Item 9.2 – Waste 

Management Advisory Committee – 

Burning of Green Waste.  

 

No changes to amendment 

document required. 

7 Ratepayer 

 

Ratepayer raises a number of 

concerns that require clarification, 

particularly in regards to the 

following matters: 

 

  

  Loss of Amenity – parkland Noted – this particular lot requires No changes to amendment 
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No Name/Address 

of Submitter 

Summary of Submissions Officer comment Council Recommendations 

clearing of the submitters block 

would result in significant 

understorey vegetation removal, 

essentially across the entire 

property. This would result in the 

loss of numerous local tree/plant 

species and well as fauna 

reduction.  

 

the owners to maintain their entire 

block in a low fuel zone given the 

high fire risk associated with the 

‘tree preservation area’ within the 

subdivision. This is a good example 

of where confusion occurs.  

 

For new development applicants 

will be required to comply with the 

requirements of this scheme 

amendment, firstly being the Annual 

Fire Regulation Notices (AFRN) and 

the Planning for Bush Fire Protection 

Guidelines. This approach could 

reduce the extent of the low fuel 

zone subject to increased 

construction standards as stipulated 

in Table 2 of the Planning for Bush 

Fire Protection Guidelines. Finally, 

the applicants would be required to 

comply with those relevant 

requirements of the FMP – in this 

case ensuring both the strategic 

firebreak access and the emergency 

fire access are maintained.  

 

As the dwelling subject to this 

property was constructed in 

accordance with the fire protection 

requirements applicable at that 

time, it is doubtful the dwelling 

provides the increased construction 

standards necessary to reduce the 

document required. 
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No Name/Address 

of Submitter 

Summary of Submissions Officer comment Council Recommendations 

extent of the low fuel zone. 

     

  Runoff and Erosion – clearing of 

lots for fire protection would create 

runoff and erosion problems 

particularly on steeper blocks. 

Retention of vegetation assists in 

this regard as well as ensuring 

eco-system retention.  

 

Dismissed – typically areas of 

higher ecological value are 

identified at the subdivision stage 

and protected. In this case via 

numerous ‘tree preservation areas’ 

as shown on the approved 

Subdivision Guide Plan. 

No changes to amendment 

document required. 

  Current Bushfire Protection 

Measures – existing firebreaks, 

dwelling design, AFRN, and fire 

hydrant provisions suitably 

mitigate fire risk in many existing 

properties. 

Noted – as stated above the 

dwelling would need to be 

constructed in accordance with the 

necessary AS-3959 standards to 

warrant a reduction in the extent of 

the low fuel zone.  

No changes to amendment 

document required. 

8 Ratepayer 

 

Ratepayer raises a number of 

concerns that require clarification, 

particularly in regards to the 

following matters: 

 

  

  Amendment could be used to force 

significant retrospective changes 

on existing subdivisions, in terms 

of fire access tracks, water 

provision (dams), clearance 

distances around buildings etc 

which existing residents are not 

able to financially execute. If 

residents are forced to pay for 

retrospective works, will there be 

funds or grants available?  

Noted – The amendment will not 

result in any increased 

requirements on property owners 

for existing developments. In most 

cases, the existing subdivision will 

be controlled by an approved Fire 

Management Plan (FMP), which is 

required to be implemented by the 

developer prior to clearance of 

subdivision conditions. The onus in 

terms of who is then responsible for 

maintaining this to the satisfaction of 

No changes to the amendment 

document required. 
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of Submitter 

Summary of Submissions Officer comment Council Recommendations 

the Shire falls on the property 

owners within the subdivision, and 

more specifically this is often 

burdened on specific property 

owners within the development 

(where not applicable to common 

property).      

    

Existing buildings should currently 

be assessed against and comply 

with the Shire’s Annual Fire 

Regulation Notices (AFRN). This will 

continue to apply in the future along 

with any specific requirements 

contained in an existing FMP 

prepared specifically for the 

original subdivision.  

 

Council will not make available 

through this scheme amendment 

process grants or funds to 

undertake works required by the 

FMP or AFRN.   

 

 

9 Ratepayer Ratepayer has two comments to 

make on the draft Scheme 

Amendment as follows: 

  

     

  There is a typographical error on 

page 1 of the scheme amendment 

document which should replace 

the word ‘about’ with the word 

‘which’. 

Upheld. 

 

The sentence has been deleted as 

this comment within the amendment 

document has been adequately 

covered in the officer’s report 

seeking to initiate the amendment. 
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No Name/Address 

of Submitter 

Summary of Submissions Officer comment Council Recommendations 

 This does not affect the proposed 

provisions. 

 

  Purpose of the Scheme 

Amendment document is to 

provide clarity in regards to the 

numerous different terms used 

with regards to fire protection. 

Most notably the ‘building 

protection zone’, ‘hazard 

separation zone’ and ‘low fuel 

zone’ and how these are defined 

and applied to development. The 

terms used remain vague and 

require additional quantification.  

Upheld – The low fuel zone referred 

to in the Shire’s AFRN and the 

Planning for Bushfire Protection 

Guidelines is effectively the 

building protection zone (BPZ) and 

the hazard separation zone (HSZ) 

combined. Historically there has 

been confusion as to what each 

protection measure relates to and 

how this should be applied, 

however the two documents 

referred to above provide the 

necessary clarity. Given this the 

submitter’s comments have been 

incorporated in the modified clause 

as detailed.  

 

The Shire’s approach to assessing 

bushfire protection measures should 

include the BPZ as the primary 

source of protection, with the HSZ 

distance determined by the 

effective distance to the 

predominant vegetation class. 

Where less than the 100m low fuel 

zone is provided, Table 2 of 

Planning for Bushfire Protection 

Guidelines shall be used to define 

the appropriate construction 

standard in accordance with the 

As stipulated above it is 

recommended to reword proposed 

Clause 5.37.2 (fourth bullet point) to 

read: 

 

‘Fire prevention and suppressions 

measures to be implemented by all 

landowners on land to which the 

development relates, including the 

implementation of building 

protection zones and hazard 

separation zones, collectively forming 

the low fuel zone’. 
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relevant Bushfire Attack Level (BAL).  
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