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8.5.1 COMMERCIAL LEASES ON LOT 300 (FORMER RESERVE 27101) – DENMARK 
HAULAGE, DENMARK EARTHMOVING & SOIL SOLUTIONS 

File Ref: A1077, A2228, A3123 & A5561 

Applicant / Proponent: Not applicable 

Subject Land / Locality: Lot 300, Mt Barker Rd, Denmark  

Disclosure of Officer Interest: Nil 

Date: 27 August 2015 

Author: Dale Stewart, Chief Executive Officer 

Authorising Officer: Dale Stewart, Chief Executive Officer 

Attachments: No 
  

 
 Summary: 

This report discusses the potential extension of lease on behalf of two of the lessees 
occupying portion of Lot 300, Denmark-Mount Barker Rd, Denmark, to tie in with the rights of 
the third lessee who leases a third portion of the lot. 
 
Background: 
Vancouver Waste Services, trading as Soil Solutions, has a lease expiring on 31 December 
2015, with an option to extend the lease for a further two year term (at the Lessors discretion) 
to 31 December 2017.   
 
Their lease comprises 9,804 sqm with an annual rental of $35,000 plus GST, reviewable on 
renewal for the purposes landscape supplies, truck and earthmoving storage and greenwaste.   
 
Acecoast Pty Ltd, trading as Denmark Earthmoving, has a lease expiring on 31 December 
2015, with no option to renew or extend (it was the balance of a 21 year lease).   
 
Their lease comprises 8,100 sqm with an annual rental of $17,997 plus GST, for the purposes 
of earthmoving, storage and operations including transport. 
 
Their current lease has a standard sub-let clause that allows the lessee to sub-let, but requires 
lessor permission (clause 9.6). 
 
Acecoast have written to Council requesting; 

 An extension for a further five years; 

 A change to the permitted use to include “concrete batching” and “hydraulic hose 
repairs”; and 

 Option to sub-lease at their discretion. 
 
Avalon Pty Ltd, trading as Denmark Haulage, has a lease expiring on 31 December 2015, with 
no option to renew or extend (it was the balance of a 21 year lease).   
 
Their lease comprises 3,600 sqm with an annual rental of $13,230 plus GST, for the purposes 
of Truck Maintenance/Transport. 
 
With respect to Denmark Haulage, Council at its meeting of 25 March 2014 (Resolution No. 
190314), resolved as follows; 
 

“That with respect to Denmark Haulage’s request to extend their lease, Council agree to a 
lease extension pursuant to Clause 2 of the Lease to the 31 December 2015 noting that 
Council, at its absolute discretion, may permit a further extension not later than 30 June 2018, 
subject to the Lessee agreeing to meet the cost of valuation and paying the resultant lease 
fee.” 
 
Consultation: 
The Officer has considered the requirement for consultation and/or engagement with persons 
or organisations that may be unduly affected by the proposal and considered Council’s 
Community Engagement Policy P040123 and the associated Framework and believes that 
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apart from statutory adverting, referred to under the heading ‘Statutory Obligations’, no 
additional external/internal engagement or consultation is required.  
 
Statutory Obligations:   
Pursuant to the Local Government Act 1995, Section 3.58 is required to be adhered to where 
a local government proposes to lease land not covered by an existing as of right lease 
entitlement (renewal right) as is the case relating to the requests by Denmark Earthmoving 
and Denmark Haulage; 

 
9. Disposing of property 

(1) In this section —  

dispose includes to sell, lease, or otherwise dispose of, whether absolutely or not; 

property includes the whole or any part of the interest of a local government in property, 

but does not include money. 

(2) Except as stated in this section, a local government can only dispose of property to —  

a) the highest bidder at public auction; or 

b) the person who at public tender called by the local government makes what is, in the 

opinion of the local government, the most acceptable tender, whether or not it is the 

highest tender. 

(3) A local government can dispose of property other than under subsection (2) if, before 

agreeing to dispose of the property —  

a) it gives local public notice of the proposed disposition —  

(i) describing the property concerned; and 

(ii) giving details of the proposed disposition; and 

(iii) inviting submissions to be made to the local government before a date to be 

specified in the notice, being a date not less than 2 weeks after the notice is first 

given; 

  and 

b) it considers any submissions made to it before the date specified in the notice and, if 

its decision is made by the council or a committee, the decision and the reasons for it 

are recorded in the minutes of the meeting at which the decision was made. 

(4) The details of a proposed disposition that are required by subsection (3)(a)(ii) include —  

a) the names of all other parties concerned; and 

b) the consideration to be received by the local government for the disposition; and 

c) the market value of the disposition —  

(i) as ascertained by a valuation carried out not more than 6 months before the 

proposed disposition; or 

(ii) as declared by a resolution of the local government on the basis of a valuation 

carried out more than 6 months before the proposed disposition that the local 

government believes to be a true indication of the value at the time of the 

proposed disposition. 

(5) This section does not apply to —  

a) a disposition of an interest in land under the Land Administration Act 1997 

section 189 or 190; or 

b) a disposition of property in the course of carrying on a trading undertaking as defined 

in section 3.59; or 

c) anything that the local government provides to a particular person, for a fee or otherwise, 

in the performance of a function that it has under any written law; or 
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d) any other disposition that is excluded by regulations from the application of this 

section. 

 
Policy Implications: 
There are no policy implications. 
 
Budget / Financial Implications: 
The extension of the leases to Denmark Haulage, Denmark Earthmoving and Soil Solutions 
cases should collectively provide annual revenue of $66,227, however this would be subject to 
a new valuation with respect to each lease being obtained (at the cost of the lessees). The 
Council’s 2015/16 Financial Year Budget is premised on receipt of this predicted revenue for 
the full year (to 30 June 2016).  
 
Strategic Implications: 
The report and officer recommendation is consistent with Council’s adopted Mission and 
Vision and assists achieve the following specific adopted Strategic Objectives and Goals. 
 
Employment: …identify the key economic drivers in the region and develop, implement and 
advocate for policies that will provide and assist viable and acceptable employment 
opportunities for residents and ratepayers. 
 
Funding: …be fiscally responsible and seek to develop both safe income generating assets 
and the maximisation of external funding, that will benefit the community and assist in meeting 
its aims and obligations.  
 
Provision of another two year term, as proposed by the Officer, will enable the businesses to 
continue to operate from their current sites with certainty whilst the Council’s Industrial Area 
planned for McIntosh Road is developed. The development of this precinct is still at least two 
years away and is subject to rezoning and obtaining grants. 
 
There would appear to be no real commercial value in ‘tendering’ the sites to potential and 
unknown ‘higher’ or ‘better’ bidders for a two year term when existing businesses have been 
occupying the sites for many years (up to 21 years), and indeed it could simply serve to 
undermine the viability of existing long serving lessees and local businesses, employing a 
number of local persons. 
 
Agreeing to a term greater than two years might undermine the viability of the Industrial Area, 
with the core tenants proposed to be the existing lessees of the ‘service park’ site. If the 
Industrial Area is not ready in two years’ time then there would be nothing to stop the Council 
agreeing to another extension on a case by case basis. 
 
Sustainability Implications:  
 Governance: 
There are no known significant governance considerations relating to the report or officer 
recommendation. 

 
 Environmental: 
There are no known significant environmental implications relating to the report or officer 
recommendation. 
 
 Economic: 
Providing certainty to three businesses that employee several local person will provide 
continued local employment and economic activity associated with their operations. As there is 
currently no suitable land for the businesses, other than the existing ‘service park’ site, a 
continuation of their operation is recommended for at least another two years, until the 
proposed Industrial Area (and lots therein) is available for subdivision / acquisition. 
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 Social: 
There are no known significant social considerations relating to the report or officer 
recommendation. 
 
 Risk: 

Risk 

Risk 
Likelihood 
(based on 
history and 

with existing 
controls) 

Risk Impact / 
Consequence 

Risk 
Rating 

(Prior to 
Treatment 
or Control) 

Principal Risk 
Theme 

Risk Action Plan 
(Controls or 

Treatment proposed) 

That the Council 
agrees to an 

extension without 
advertising.  Rare (1)   Moderate (3) Low (1-4)  

 Failure to meet 
Statutory, 

Regulatory or 
Compliance 

Requirements 
Accept Officer 

Recommendation  

That the Council 
does not agree to 
an extension of 

lease.  Possible (3)   Minor (2) 
Moderate 

(5-9)  

 Not Meeting 
Community 

expectations 
Accept Officer 

Recommendation  

 
Comment/Conclusion: 
The Officer has recommended a two (2) year lease extension with respect to each of the 
leases due for expiry on 31 December 2015. 
 
The lessees would prefer longer – and Denmark Earthmoving have requested a five (5) Year 
extension. 
 
Denmark Earthmoving (and or its proposed sub-lessee Denmark Concrete Pty Ltd) have also 
requested consideration of approving the ‘use’ or ‘purposes’ of lease being amended to 
include ‘Concrete Batching Plant’ and ‘Hydraulic Hose Repairs’. Indeed they have already 
lodged a development application with Planning Services for the former to occur. 
 
The concrete batching will need to be referred to the Department of Environment Regulation, 
as it requires a works approval from that Department. 
 
The permission of Council as the landowner for the development application to be lodged, is 
required and is recommended by the officer. The application will be independently assessed, 
but dependent upon the granting of the lease extension and subject to planning approval 
being obtained, which, will no doubt, have conditions associated, if approved. This will be 
emphasised to the applicant. 

 
Voting Requirements: 
Simple majority. 
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COUNCIL RESOLUTION & OFFICER RECOMMENDATION ITEM 8.5.1 
MOVED: CR OSBORNE SECONDED: CR MORRELL 
 

That with respect to the two commercial leases due to expire on 31 December 2015 on 
portion of lot 300, Denmark-Mount Barker Road, Denmark, Council; 
1. Authorise the Chief Executive Officer to exercise an extension of the lease to Soil 

Solutions for a further two year term to 31 December 2017, should they request it; 
2. Honour the principles of its previous commitment to Denmark Haulage pursuant to 

resolution number 190314, to extend their lease under the same terms and conditions at 
present, until 31 December 2017, subject to advertising the proposed private treaty 
arrangement, considering submissions, and seeking a new valuation at the expense of 
the lessee; and 

3. Agree to the principle of a new lease to Denmark Earthmoving, under the same general 
terms and conditions at present, inclusive of the existing sublet clause, until 31 December 
2017, subject to advertising the proposed private treaty arrangement, considering 
submissions, and seeking a new valuation at the expense of the lessee; and 

4. Authorise the Chief Executive Officer, as the landowners representative, to sign the 
development application by Denmark Earthmoving and or its proposed sub-lessee for the 
application for planning consent for the proposed ‘Concrete Batching Plant’ to be 
assessed. 

5. Agree in principle with the Denmark Earthmoving sub-lease subject to planning approval 
being obtained.  

 

CARRIED UNANIMOUSLY: 8/0 Res: 100915 
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SCHEDULE OF SUBMISSIONS: RETROSPECTIVE GENERAL INDUSTRY (CONCRETE BATCHING) –  
NO. 832 (LOT 300) SOUTH COAST HIGHWAY (A1077; 2015/144) 

 

Submission 
Number 

Name & 
Address 

Verbatim Submission  Planning Services Comment 

S1 Main Roads WA Thank you for requesting a response from Main Roads WA regarding this 
Development Application.  
 
Main Roads WA has previously responded to Edge Planning, Porter 
Engineering and Landcorp regarding this proposed development. 
 
Please find enclosed a copy of that advice [refer attachment below].  
 
Additionally please note that Main Roads WA will require that “driveway one” 
shall be rebuilt to current Main Roads WA standards to a level consistent with 
the expected use of trucks accessing the site. 
 
Addendum to Submission – Provided by Email dated 17/11/2015: 
Thank you for your phone call this morning. I have expressed your arguments 
concerning this lot with respect to existing leases, sub leases, timing 
remaining for lease termination and crossed boundaries to my Network 
Manager. 
 
Main Roads WA Policy with Access to a Main Road is: only one access per 
Lot. 
 
There are presently three accesses to the lot.  
 
Main Roads only reviews access to its Network under the following 
circumstances: 

1. Subdivision  
2. Change of Use 
3. Upgrade to existing 

 
The driveways may remain in place for the present time provided none of the 
above circumstances affects the lot. 
 
Main Roads WA still objects to the concrete batching plant operating from this 
lot. 
 
Additional Addendum to Submission – Provided by Email dated 20/11/2015: 
Per previous advice: MRWA will require the closing of driveway (3) on the 
South Western Highway if the batching plant is allowed to be commissioned 
and operated. 
 

 South Coast Highway, as well as Denmark-Mt Barker 
Road, are Main Roads WA controlled roads.  
Consequently they have the authority/ability to 
restrict/prevent access accordingly and in this 
instance they have advised that if the additional use 
of ‘Concrete Batching Plant’ is granted approval then 
it is subject to access to the site being restricted to 
Denmark-Mt Barker Road only (i.e. the current 
crossover onto South Coast Highway would need to 
be closed) – noting if usage is restricted to current 
Denmark Earthmoving operations then the current 
crossover can remain in place. 

 In light of Main Roads WA advice, relevant conditions 
are recommended accordingly to provide for access 
via Denmark-Mt Barker Road only.  
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MRWA will accept the use of driveway (2) for access to the batching plant for 
a short period only. 
 
I believe you mentioned a 2 year temporary lease for the use by the batching 
plant. This time frame of 2 years would be acceptable to MRWA as a 
condition of use. 
 
In the instance of a vehicular accident at the access, MRWA may close 
driveway (2), as the safest driveway access is driveway (1). 
 
MRWA will review all access to the Lot as the current lease(s) end, with the 
likely outcome that only one access to the Lot will be allowed into the future. 
 
MRWA also notes that RAV 4 trucking may access each of Denmark-Mount 
Barker Road and the South Western Highway. This limits the size of the 
loads that may be carried to and from the site. 

S2 Details omitted 
as per Council 
Policy. 
 
Submitter is an 
adjoining 
landowner. 

Thank you for your letter dated 29 October 2015 regarding the Development 
Application Referral for the Concrete Batching Plant at No. 832 (Part Lot 300) 
South Coast Highway, Scotsdale. 
 
The {details omitted by Planning Services} has spoken with the {details 
omitted by Planning Services}, regarding this proposal who has advised that 
the {details omitted by Planning Services} objects to the proposed 
development application for the following reasons; 

 Concerns regarding the dust emitting from the site being blown by winds 
over the school site. 

 The site is not an appropriate location for this type of business. 

 The College had sold land to the Shire which it had been intimated would 
be used for the development of an industrial site.  It was envisaged that 
this proposed industrial site would accommodate such businesses away 
from the Agricultural College. 

 In relation to dust, it is advised that this is to be 
managed via a condition of development approval. In 
the event that the Shire of Denmark is aware of, or is 
made aware of, the existence of a dust problem, the 
proponent will be required to manage the issue to the 
satisfaction of the Shire.   
 
It should also be noted that the business will require 
a Works Approval and Registration from the 
Department of Environment Regulation to be 
granted, and dust management will be a requirement 
of those approvals as well. 

 Lot 300 is currently utilised by Denmark 
Earthmoving, Denmark Haulage and Soil Solutions.  
Use of the site for concrete batching plant purposes 
is considered complementary to the current land 
uses on-site and can be appropriately managed via 
development approval conditions and/or Works 
Approval/Licensing requirements of the Department 
of Environment Regulation. 

 It is acknowledged that the Shire has bought land 
from the Department of Education/WA Agricultural 
College to facilitate the development of an industrial 
area.  The development of the industrial area is 
progressing (rezoning documentation is currently 
being prepared and grants are being sought), 
however it is likely it will be at least 2 years away 
before lots are developed and ready for occupancy. 
 
Approval to this proposal would be for a short-term 



period only, consistent with the head lease proposed 
to be negotiated with Acecoast Pty Ltd t/as Denmark 
Earthmoving for a period of 2 years (expiring on 31 
December 2017).  

S3 Department of 
Environment 
Regulation – 
Contaminated 
Sites Branch 

The Department of Environment Regulation (DER) has reviewed the 
information submitted in regard to the proposed development (Application 
Number 2015/175) of the above-mentioned lot. 
 
As per the requirements under Section 58(6)(b) of the Contaminated Sites 
Act 2003 (CS Act), advice is required in regard to the suitability of the land for 
the proposed development of a concrete batching plant at Lot 300 South 
Coast Highway, Scotsdale. DER understands that Lot 300 is zoned “public 
use” under the Shire of Denmark’s Town Planning Scheme No. 3. 
 
Under the CS Act, DER classified land at Lot 300 on Plan 46811, as shown 
on Certificates of Title 2741/297, as possibly contaminated – investigation 
required on 18 July 2001 and a memorial (reference number L709116ML) 
was placed on the Certificate of Title. 
 
The classification was based on hydrocarbon-impacted soils visually 
identified to the drum storage area and above-ground fuel storage tanks 
located in the southern portion of the site. 
 
Based on available information, DER has identified that the proposed location 
of the concrete batching plant is in the south-west corner of the site and 
approximately 50 metres from the previously identified hydrocarbon-impacted 
soils. Therefore, given that there is no information to suggest that soils 
beneath the proposed location of the concrete batching plant are potentially 
contaminated, DER has no objection to the proposed development of a 
concrete batching plant at Lot 300 on Plan 46811, and recommends that a 
contamination condition is not required in this instance.  
 
However, given the risks associated with the potential disturbance of 
hydrocarbon-impacted soil, DER recommends that the following advice note 
is placed on the development approval. 
 
“Due to the potential risk of encountering hydrocarbon-impacted soil at the 
site, a site-specific health and safety plan should be developed and 
implemented to address the risks to the health of any workers undertaking 
intrusive works.” 
 
Please note that this advice relates to potential contamination and acid 
sulphate soil issues only. If additional advice is required in relation to other 
factors within the jurisdiction of DER, please contact the Land Use Planning 
Coordinator on LUP.Advice@der.wa.gov.au. 

 Noted – advice note has been added to officer 
recommendation. 
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S4 Department of 
Environment 
Regulation – 
Land Use 
Planning 

I refer to the letter dated 29 October 2015 from Ms Annette Harbron, Director 
of Planning and Sustainability, to the Department of Environment Regulation 
(DER) regarding a planning application for a concrete batching plant at the 
above location. 
 
The referral relates to a facility that is categorised as prescribed premises 
(Category 778: Concrete batching or cement products manufacturing) as per 
Schedule 1 Part 2 of the Environmental Protection Regulations 1987 (EP 
Regulations).  As such the Environmental Protection Act 1986 (EP Act) 
requires a works approval to be obtained before constructing a prescribed 
premises and make it an offence to cause an emission or discharge, unless a 
registration (for operation) is held for the premises. 
 
The purpose of a works approval is to allow DER to assess the environmental 
acceptability of a proposal against standards and policies.  Works approvals 
also contain conditions to ensure the premises can operate in an 
environmentally acceptable manner and that the works themselves do not 
cause unacceptable environmental impacts.  DER assesses proposals for 
their potential to cause emissions and discharges. 
 
I can advise that DER officers have met with the proponent to discuss 
requirements for applications under the EP Act.  However, to date, no 
application has been received and no specific comment on design aspects 
can be made. 
 
Note also that conditions are not attached to registrations granted under 
regulation 5B of the EP Regulations.  With regard to ongoing management of 
operations, concrete batching is subject to the Environmental Protection 
(Concrete Batching and Cement Product Manufacturing) Regulations 1998.  
It is an offence to operate in contravention of the regulations. 
 
Proponents may submit their works approval applications prior to receipt of 
planning approval.  DER will undertake parallel processing of applications, 
however works approvals may not be granted until such time as planning 
approval is in place. 

 Noted – advice note has been added to officer 
recommendation. 
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